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FOR THE 


UTHEAN pysTHICT oF NEW BAK 
CIVIL ACTION FILE NO. 


ALUN TROT rtAw | 
FRANKLIN [4 /7¢H/ 


Plaintif® 


PAL/SADES:  PRIERTATE 
PARK Covrengissjen } PIcorkta 
RK YOR foe oF Firténr 
OF THE PALIADES /NIER SAR 
FAR. Ke CoVMryss1Onw p> 


Defendant 


To the above named Defendant : 


You are hereby summoned sts required to serve upon VAittng Lars al f 


plaintiff’s attorney , whose address 7 EZ W) ; J! a s+ flee 
io AY | / 


an answer to the complaint which is herewith served upon you, within a} iss after service of this 
summons upon you, exclusive of the day of service. [f you fail to do 30, judgment by default will be 
taken against you for the relief demanded in the complaiAt. 


Ae 1. feud” 
C ourt 


rp 


J lerk o . 
onl ef en aE 
Deputy Clerk. 
al “~ 
Date: LA ‘, ‘77 (Seal of Court] 


NOTE:—This summons- ie issued parsuant to Rule 4 of the Pederat Rules of Civil Procedare. 
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OMITTED STATES DISTRICT CouRT 


SOUTHERN DISTRICT OF FEW YORE a5 Ciy. A37%@ 


DD DB EB BE BD. BB DDD DEE BD SO EO OD > 


ALVIN TROTMAH, : B 
PRASELIA MITCHELL, C A 


betnttife, 


-agatinat— Index No. 


THE PALISADES I3TERSTATS PARE 

COMMISSION; MORGAH CLARK; JOad 

DOE OFFICERS OF THE PALISADES 

INTERSTATE PARK COMMISSIOI 1-5, 
Defendante. 
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PRELIMINARY STATEMENT 


1. fhts te an action brought pursuant to ttle 42 U.S.C 
sections 1983 and 1988 to redress the deprivation by color of 
atate law of the righta of the plaintiffs, ALVIN TROTMAG and 
PRAWXLIY MITCHELL, secured to the plainttffs by the 7ourth, 
Pifth, Elghth and Fourteenth Amendments to the Constitution of 
the United States. Theres are also pendent state claims against 


defendants stated as causes of action herein. 


JURISDICTION 


2. Jurtedtetion of thta action ta based upon Title 28, 
U.S.C., Secttonsa 1331 and 1343 and upon the Fourth, Fifth, 
Eighth and Fourteenth Amendmenta to the Constitution of the 
United States. The amount in controversy exceeds $19,000.00 
ezalustve of interesta and costs. The Court also has pendent 


jurtediction over clatma under Bew York Law. 


3. The plaintiff has complied with all the conditions 


precedent to the bringing of thts action and hea complied with 


all of the provistone of the General Muntcipal Law of the 


State of Waw York, the Court of Claime Act of the State of Hew 
York and allt other statutes relating to lawsuit against a aud- 


dtvteton of New York State. 


PARTIES 


4. Plainetffea, ALVIN TROTMAZ and PRAIXLIN MITCHELL 


are citisens of the United States and restdents of the State of 


Yew York. 


COMPLAINT 
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5. Defendant PALISADES INTERSTATS PARK COMMISSION 
POLICE on info mation and beltef is a political subdivision of 
the State of New York. Defendant MORGAT CLARK tea a police 
offteer who is employed, on information and belief, by the 
Palisades Interstate Park Commission Police. Defendanta JOaI 
DOB OFFICERS OF THE PALISADES INTERSTATZ PARK COMMISSION are, 
on information and beltef, officers who were tnvolved in the 
acts towards plaintiff on June 15, 1974 which are alleged herein 


to have bean unconstituttonal. 
PACTS 


6. On June 15, 1974, platnttff, FPRANXLIN MITCHELL, wae 
driving his automobile with platnttff, ALVIN TROTMAH as an 
occupant. Without cause or justification, platntiff's auto- 
mobile was halted by the tndividual defendants and platnetff' : 


MITCEELL'’s automobile was searched. 


7. During the search, plaintiffs were told to remain 
outside of the automobile while one of the JOHI DOE police 
offtcers had his weapon drawn and pointed at the plaintiffs 


although plaintiffe were botk unarmed. 


COMPLAINT 


8. The tndtvidual defendanta at the end of the search 
accused platnttffe of possessing a quantity of marijuana tn the 
automobile. Regardless of this caserted fact, hovever, the 
defendants did not arrest latntiffs but inatead defamed plain- 
tiffa’ name and livelihood wy falsely accusing plainttffe of 
possessing an illegal and controlled substance under Article 230 


of the wew York Penal Law. 


9. Defendants further defamed plaintiffa by reporting 
that plaintiffs had possessed such controlied subatancesa by 
reporting such false information to plaintiffs’ employer relating 
to suspension from work, embarasament, humiliation and loes of 


wages. 


PIRST CAUS? OF ACTION 


10. Plaintiffs reallege as if fully set forth herein al} 


of the preceding allegations of the complaint. 


11. The satd astione of the indtvtdual defendants were 
done under color of state law and during the course of employmen 
and the satd actions violated the plaintiffa’ righta under the 


Fourth and Fourteenth Amendments of the Constitution. 


COMPLAINT 


SSCOND CAUSZ? OF ACTION 


12. Plaintiffe reallege as if fully set forth herein al 
of the preceding allegations of the complaint. 

13. The said acttons of the individual defendants were 
done under color of state law and during the course of employ- 
ment and the satd aatione vtolated the plaintiffs’ rights under 


the .Ftfth and Pourteenth Amendments of the Conatitutton. 
THIRD CAUSE OF ACTION 


14. Plaintiffs reallega ce tf fully set forth herein 


all of the preceding allegations of the complaint. 


15. The satd acttons of the individual defendante were 
done under color of state law and during the course of employ- 
ment and the said actions violated the plaintiffs’ rights under 


the Kighth and Pourteenth Amendmentea of the Constitution. 


POURTY CAUSE OF ACTION 


16. Plaintiffs reallege as tf fully set forth herein 


COMPLAINT 


~~. ca 


all of the preceding allegattons of the complaint. 


17. The eaid actions of the tndiv lual defendants were 
done under color-of state law and during the course of employ- 
ment and the satd acttone violated the plaintiffs’ rights under 
the Pourteenth Amendment Zqual Protection Clause of the 


Conatttutton. 


PIFTH CAUSE Of ACTION AS A PENDENT CLAIM 


18. Platnttffe reallege as if fully set forth heretn 


all of the preceding allegattonsa of the complaint. 


19. The said aatione of the defendante were done durin 
the course of employment of the individual defendante and were 
done in a maltctoue and intentional manner to cause plaintiffs 
to lose thetr employment or to seriously interfere with thetr 
employment. PALISADES INTERSTATE PARE COMMISSION tsa liable 


under the doctrine of Reapondeat Superteure. 


COMPLAINT 


eo 


SIXlT CAUSE OF ACTIOU 


20. Plaintiffs reallege aa tf fully set forth heretn 


ail of the preceding allegations of the complaint. 


? 


31. The satd actions of the plainttffs were done 
during the scuree of employment of the indivtdual defendants an 
vere defamatory per s¢. PALISADES INTERSTATE PARK COMMISSION 


ts ltable under the doetrine of Respondeat Superieure. 


RELIEF 
‘8, Ae a reault of che defendants’ actions, plaintiffe 
have suffered lose of earnings, pain, hum Ltiatton, suffering and 
distress. 
WHEREFORE, plainttffe reapectfully request the Court to: 


a) ‘4esept jurtedictton in thte case; 


b) Crant judgment tn favor of the plaintiffs in the 


araunt of $150,000.00 as compensatory damages and $450,000.90 


ae punttive damages; 


eo) Grant such other and further relief as the ends of 


justice demand. 


DAPED: I , 1975. 


Respectfully Submitted, 


AMES S. CAR#OLL,* III 

* Attorney for Plaintiffs 
128 Weat 119th Street 
few York, New York 10028 
Tale. Bo. (213) 888-7440 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


“ °; VIN TROTMAN, 
FRANKLIN MITCHELL, 


Plaintiffs, 


-against- 

NOTICE OF MOTION 
THE PALISADES INTERSTATE PARK COMMIS- 
SION; MORGAN CLARK; JOHN DOE OFFICERS 75 CIV. 4377 WK 
OF THE PALISADES INTERSTATE PARK 
COMMISSION 1-3, 


Defendants. 


PLEASE TAKE NOTICE that the undersigned will move this 


Court, at a term thereof for the hearing of motions, to be held 
before the Honorable Whitman Knapp on the 2lst day of November, 
1975, at 2 o'clock in the afternoon of that day, or as soon 
thereafter as counsel can be heard, for an order pursuant to 
Rule 12(b) (1), Fed. R. Civ. Pe, dismissing the complaint herein 
for lack of jurisdiction, and for such other, further and 
different relief that, as to this Court, appears just and proper. 


Dated: New York, New York 
November 7, 1975 


Yours, etc., 


LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Attorney for Defendant 
pelisates Interstate 
Park Commission 
JAMES S. CARROLL, III, ESQ. office & P. O. Address. 
Attorney for Plaintiffs Two World Trade Center 
126 West 119th Street New York, New York 10047 
New York, NY 10026 Tel. No. (212) 488-4594 
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UNITED STATES DISTRICT COURT 
SOUTEERN DISTRICT OF HEW YORK 
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3 
ALVIN TROTMAN, 
PRANKLIN MITCHELL, $ 


Plaintiffs, APFIDAVIT 
= against - 
78 CIV. 46377 
THE PALISADES INTERSTATE PARK 
COMMISSION; MORGAN CLARK; JOHN 
DOE OFFICERS OF THE PALISADES : 
INTERSTATE PARK COMMISSION 1-3, 


Defendants. 


STATS OF NEW YORE } 
) S882 
COUNTY oF ALBANY ) 


SEYMOUR MARTINSON, being duly sworn, deposes and says 


1. That deponent is, and has been since 1962, 
Assistant Attorney General assigned to the Claims and Litiga- 
tion Bureau, Albany, New York, and has tcled cla.as involving 
the Palisades Interstate Park Commission, including those 
sounding in tort. 


2. The claims against Palisades Interstate Park 
Commission, including those involving alleged torts by police 
in New York, have always been tried in the Court of Clains, 
because ae are considered torts involving acts within the 
State of New York. Palisades Interstate Park Commission is 
bat an ara of the State of New York in this respect. This 
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has been uniformly the rule in connection with torts of all 
kinds and nature involving employees of the Palisades Inter— 
“state Park Commission within the State of Hew York, including 
the police, who are in fact the equivalent of State Police 
with primary jurisdiction in the 8th Park Region as discussed 
in Mr. Stewart's affidavit. Hence, fron personal involvement 
and observation of trials growing cut of acts of New York 
personnel of the Palisades Interstate Park Comaission, and 
from investigation of the history of past clains, it may be 
stated as a fact that the jurisprudence, as well as the 
executive and legislative policy, has ounshehantiy held the 


Palisades Interstate Park Commission to be but an arm of New 


York State. 


3- Attention may be called to the case of Onteora, 
298 Federal Rep. 553 (1923), which was a case decided by 
then District Judge Learned Hand, for the doctrine that 
Palisades Interstate Park Commission, in connection with 
Claimed torts, iz a state agency. See Dietrich v. Palisades 
interstate Park Commission, 114 Misc. 425, 427, 428. In 
Conklin v. Palisades Interstate Park Commission, 282 App. 
Div. 728 (1953), the Second Department of the Appellate 
Division of the State of New York stated: 

“The County Court had no jurisdiction of the 
claim of the plaintiffs against Palisades Inter— 
state Park Coamission, which is an instrumentality 


of the State and not subject to a claim of this 
nature in any court of the State save the Court of 


AFFIDAVIT OF SEYMOUR MARTINSON IN SUPPORT OF MOTION 
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"Claims. (L. 1937, ch. 1703 Court of Claims Act 

$$ 8-12; cf. Eauchore Land Corp. v. State Park 

Comm. 243 B.Y. ? Onteora, 298 ¥. 553, and 

N ara Palls Power Co., v. White, 292 N.Y. 472) 

: 3 : fhe State has assumed Liability for damages 

of this character on the express condition that 

the claimant complies with the Limitations of 

the Court of Claims Act." 

4. It may be inferred that the plaintiffs have 
misconceived Palisades Interstate Park Commission for a 
municipality such as the City of New York. In this connection, 
Judge Learned Hand said in The Onteora, supra, at pp. 554, 555, 
that the Commission is a “body politic” but not a municipality 
This has been consistently the law and practical construction» 
of the law ever since that time and to date in the State of 


New York. 


5S. It is notable that in 1970, a Marie Kortlang, a 


resident and citizen of the State of New Jersey, incurred 
alleged personal injuries at Bear Mountain, New York, and 
brought suit in the Superior Court of New Jersey against the 
Palisades Interstate Park Commission, duly serving one of the 
Palisades Interstate Park Commission New Jersey employees in 
the State of New Jersey. Deponent was assigned to this case 
since it was by virtue of injuries sustained in the State of 
Wew York. The Honorable Gerrge F. Kugler, Jr., Attorney 
General of New Jersey, appeared for the Commission in that 
estate on a motion to dismiss by virtue of the fact that the 
case should be transferred to the Court of Claims in the 
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State of New York as a claim against an arm of the State of 
New York, copy of the order of the Superior Court of the 
State of Mew Jersey, Law Division, Bergen County, dismissing 
the complaint is attached hereto. seiciniicaliats argued this 
motion together with then taputy Attorney General Sherman T.° 


Brewer, JXe, as affirmatively appears. 


6. Before the bar in the present case, although 
—— allege they are citizens of the State of New York, 
and all of the alleged acts onceices in the State of New York 
by employees, to wit: the police of the Palisades. Interstate 
Park Commission in the State of New sank, 4 is a claim 
against the State. Under the BZleventh Amendment, the State 
of New York is immune from Federal jurisdiction in this 
instance. The interpretation of the statutes, as well as 
the practical construction given to them by the sxecutive 
and Judicial Departments in the Stats of New York, are 
entitled to the highest rank and weight. 


3/ Seymour Martinson 
SEYMOUR MARTINSON 


Sworn to before me this 


Sth day of Hovember, 1975. 


s/ Adele Podgorski 
_ cary 


Res shenectad 
een See Ae 
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GEORGE F. KUGLER, JR. 

Attorney General of New Jersey 

Actorney for Defendant 
Palisades Interstate Park 

State House Annex 

Trenton, New Jersey 08625 


By: Sherman T. Brewer, Jr. 


Deputy Attorney General 
(609) 292-4737 


MARIE KORTLANG, 
Plaintifé, 
VS 
PALISADES INTERSTATE PARK, 


Defendant. 


SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION - BERGEN COUNTY 
DOCKET NO. L 22813-70 


Civil Action 


ORDER DISMISSING COMPLAINT 


This matter having been opened to the Court upon the motion 


to dismiss the complaint brought on behalf of the Palisades 


Interstate Park Commission (sued herein as Palisades Interstate 


Park) by George F. Kugler, Jr., Attorney General of New Jersey, 


Sherman T. Brewer, Jr., Deputy Attorney General, appearing, and 


5h OES we: see 9S ie. oom ® 


1 
J 
{ 
; 
} 
be 
t 
f 
t 
f 
t 
j 
{ 


er 


i 


16 


EXHIBIT 


Louis J. Lefkowitz, Attorney General of New York, having been 


granted permission to appear in support of the motion, Seymour 
Martinson, Assistant Attorney General, appearing, and in the presence 
of Joseph B. Gordon,Esq., attorney for plaintiff, appearing in 
opposition to the motion, and the Court having considered the 
briefs submitted by the respective parties, and hoviog heard and 
considered the oral argument of the respective attorneys appearing, 
" and being of the opinion that the motion to dismiss the complaint 

should be granted, 

ITisonthis /{ day of Sayed Tn, 

ORDERED, that the complaint of plaintifé, Marie eiebiings be 
and the same is hereby dismissed; and it is further 

ORDERED that the plaintiff take forthwith any and all necessary 
steps to obtain permission to file a claim in the Court of Claims 
of the State of New York and to file such claim and pursue the 
remedies open to plaintiff in the State of New York to enforce a 
tort claim against the Palisades Interstate Park Commission as 
an arm of the State of New York, and it is further 

ORDERED that if, but only if, the plaintiff is unable to 
obtain approval from the State of New York to maintain her claim 
against the Palisades Interstate Park ccotiaeien in the New 


York State Court of Claims, the plaintiff shall have leave to 


" ‘EXHIBIT 


obtain a reopening of the present order and determination dis- 


missing the complaint. 


piscovery ig limited tO 
days 


ee Arthur J. Simpson, 


ee er 
shep — 


- eos he 
g Kins enn? 1 ey 
Aut 


- yopsd $144 yo Ado 7 


A copy of ‘this order. 
to be. served on adversary’s 


atrorany wittinsss- Gays 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Plaintiffs, AFFIDAVIT 
- against - 
78 Civ. 4377 
THE PALISADES INTERSTATE PARK 
COMMISSION; MORGAN CLARK; JOHN 
DOE OFFICERS OF THE PALISADES 
INTERSTATE PARK COMMISSION 1-3, 
Defendants. 


aa 


STATE OF NEW YORK ) 
) s8e2% 
COUNTY OF ROCKLAND } 
DONALD B. STEWART, being duly sworn, deposes and 
says: 
le I am the Assistant General Manager of Palisades 
‘Interstate Park Commission and have my office at Bear Mountain 


State Park in Rockland County, New York. 


2. All claims arising from incidents occurring on 
park lands located in New York State in the past have been 
compensated, if at all, by appropriations and disbursement 
in and by the State of New York, and are claims against New 
York State, and paid out of the general funds of the State 
of New York. 


the State of New York have always been referred to the Attcr- 
ney General's office of New York State in Albany, New York, 


3. Tort claims arising on park lands located in | 
| 
i] 


m~ 
t 
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and have been litigated in the New York State Court of Claims 


pursuant to the Court of Claims Act of the State of New York. 


4. The above statements are made by deponent on 


knowledge, deponent having been with Palisades Interstate Park 
Commission since 1966 in various positions including Superin- 
tendent of the System within the State of New York and now is 


Assistant General Manager. 


5. All of the acts that are alleged by plaintiffs 
in this case are alleged to have been committed in New York 
State by the police of Palisades Interstate Park Commission. 


In this connection, the compact itself states in Article VII: 


"1. Neither the state of New York nor the 
state of New Jersey shall be liable for any torts 
of the commission, its members, officers or 
employees, except as provided by the laws of such 
state, but each member, officer and employee of 
the commission shall with respect to any tort 
committed by him in the exercise of his duties 
or in the course of his employment as such member, 
officer or employee, be deemed to be ai. officer 
or employee of the state where such tort was 
committed, and any liability arising from such 
tort shall be governed by the laws of such state." 


6. The Palisades Interstate Park Commission police 
are assigned to the &th Region as defined by the New York 


State Legislature in Article 7 of the Parks and Recreation 
Law of the State of New York (which was enacted as a new 
‘Chapter 36<B of the Consolidated Laws by L. 1972, c.660, 
§l, atteuninn September 1, 1972, as amended) under Section 
7.01, Park Regions, it is provided: 


” rd 
- 
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"The state shall be divided into twelve park 
regions as follows: 


2» * 


"8. The eighth region shall consist of the | 
counties of Orange and Rockland and those portions 
of the counties of Sullivan and Ulster lying 
.outside the Catskill park.” 

This region constitutes all of the lands in the State of 
New York under the jurisdiction of the Palisades Interstate | 


Park Conmission. 


7. The Legislature of New York has also provided 
in Section 9.09 dealing with employees of Palisades Interstate 
Park Commission under subdivision 3 as follows: 


loyees of the commission whose salary is 
paid in full from funds appropriated by the state 
shall be deemed to be employees of the state in . 
the classified civil service of the state under 
the provisions of the civil service law. Commis~ 
sion employees not deemed to be state employees 
hereunder shall be employees of the commission.” 


The police are employed pursuant to Section 9.05, subdivision | 
4, which empowers the Palisades Interstate Park Commission | 
tos - | 
“Appoint such employees, including members of 
the regional state park police for the eighth 
region, as may be necessary to carry out its 
powers, functions and duties." 
8. The State Park Police. aro paid in full from 
funds appropriated by the State of New York and are under 
the classified civil service of the State, and by virtue | 
| 
of the above quoted Article VII of the compact, any alleged 
! 
tert committed by them is equivalent to an alleged tort against 


the State of New York. 


4 
‘ 
‘ 
} 
1 
{ 


a aiid 
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9. The deponent wishes further to call attention 
to the fact that at all times, and even prior to the enactment : 
of the Parks and Recreation Law, the alleced torts and claims 
arising therefrom of employees of the Commission within the 
State of New York have been treated as claims against the 
State itself, defended by the Att rne_ Jeneral of the State 
of New York, pursued in the Court ot ims, and paid out of 


the general funds of the State of New York. 


s/ Donald B. Stewart 


ev een nner nT RETEEnT nen iT eLn  eeceeneeteponreeneneenenemembaniamnenememmtsstinennedl 


DONALD B. STEWART 


Sworn to before me this 


21 day of 6 Ut te—1975 


Notary Public 


SednS G. TAYLO? 
Notery Fustic. Slate of New fork 
Residing in Orence County 
Commisvior rs -as arch 30, 1977 
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FOR TRE SOUTHERN DISTRICT Ci* NEW YORK 


ALVIN TROTMAN, : , Lek 
FRANKLIN MITCHELL, AFFIDAVIT IN OPPOSITION ~ 


Plaintiffs. 
: ~against- 75 Civ. 4377 


THE PALISADES INTERS?vATE PAI COMMISSION; 
MORGAN CLARK; JOHN DOE OFFICERS OF THE 
PALISADES INTERSTATE PARK COMMISSION 1=3, 


Defendants. 


cl ian en See a ES a ce ae ce eh se ee xX 
‘| STATE OF NEW YORK 


eee 
4 
i 
te 


COUNTY OF NEW YORK ) 


JAMES S. CARROLL, III, being first duly sworn, deposes and says that: 


1. JI am the attorney for the plaintiffs herein and I make this - 


affidavit in opposition to the defendant PALISADES INTERSTAPE PARK COMMISSION’ s|. . - 


motion to dismiss the complaint pursuant to F.R.C.P., Rule 12(b) (7) 


_ 2. Defendant's contention is that the Palisades Interstate Park 


ee nee Sere a Speer enn eer 


Commission is aii arm of the State of New York and as such is immune from suit 
under the Eleventh Amendment nf the Constitution. 
3. This is an action brought pursuant to Section 1983 and 1988 of 


Title 42 U.S.C. The allegations in the Complaint are that on or about June 


: 
5 eee tage Fase e—ene seemnas: os aenrran oe 


15, 1974, plaintiffs were driving their automobile and that they were stopped 
by officers employed by the Palisades Interstate Park Commission. The officers: ° 
possessed neither a search or arrest warrant and did net have probable cause 


to search or arrest the plaintiffs. 
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The plaintiffs’ automobile was searciied and plaintiffs were forced to stand 
outside of their automobile at gunpoint. A false report was shaceabuas made to} 


the 6.” s © the plaintiffs resulting in suspension from work, loss of pay,! 
i 104 
embarrassmé:.c and humiliation. The actions of the officers were done under 


i 
color of State Law and during the course of employment of the officers. The 
| 

actions of the officers are alleged to have violated the plaintiffs’ rights : 


under the Fourth, Fifth, Eighth and Fourteenth Amendments of the United States . 


Constitution. Palisades Interstate Park Commission is being sued under the 


4 


| doctrine of Respondeat Superieure under the Fifth and Sixth Causes of Action 


f 
|: 
| 

| 


of the Complaint which are state causes of action. 
4. The defendants have misconstrued the tarust of the cases cited 
; and the Eleventh Amedment of the Constitution. The Eleventh Amendment provides; 
: . that: : 


"The Judicial PoWer of the United 
States shall not be coristrued to 
extend to any suit in law or 
equity, cormenced or prosecuted 
against one of the United States 
by Citizens of another State 

of by Citizens or Subjects of any 
foreign state." 


The Eleventh Amendment is not a constitutional embodiment of the 
i doctrine of sovereign immunity. Py its terms, it means thas in Diversity of 
Jurisdiction cases, the Judicial Power a the United Sees does not extend. 


The instart a however, is not grounded on diversity of citizenshio but 
i CESS STSCI ees AIOE xc urea MU noe in 


on 42 U.S.C., Sections 1983 and 19288 and on 28 U.S.C. , Sections 1331 and 1343. 
ee cae aad Ge 


Taerefere, this suit is not barred. %y the Eleventh Amendment and cases inter- 
; proting that amendmerpt.. For egs. O'Neill v. Early, 208 (Fo th Cire} 
i oy ag 
wt Was 
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As the court stated in Fabrizio Martin Inc. v. Board of Education 


Central School District Number 2 (S.D.N.Y. 1968): 


"Once we find that the defendant is not 
the State of New York, we must find that 
it is a New York corporation and there 
being diversity of citizenship, there is 
no ground for urging that it may not be 
sued in Federal Court.” 


Similarly, in this eee: the defendants do not deny that there is 
i jurisdiction under The Civil Rights Statutes and under 28 U.S.C. 1331 and 1343.) 
They assert that under the Eleventh Amendment, the paliesdes “nterstate Park 
Commission cannot be sued, a contention that is clearly erroneous. Therefore, j 
the Motion must be denied. 
5. A further contention raised by the defendents is that. they can - 


be sued only in the Court of Claims of the State of New York. Breen v. Mortgage 


Commission of the State of New York, 285 N.Y. 425 (1941). The plaintiffs 


have complied with th avisions of the Court of Claims Act. The plaintiffs', 
FE ee een cae eaaeenaaeen ean ean ; 


i 
{ 
) 
ie 
{ 
Hy 
ie 
however, have chosen to bring the Action in Federal District Court rather than ;|: 


: in the Court of Claims. In Section 8 of the Court of Claims Act, the State 
waives its immunity irom iawsuit and cunsents to be sued. The State cannot 
on. one hand consent to be sued and on the other hand attempt to limit the 
peat of the rederal Courts. 

6. In Scheuer v. Rhodes, 416 U.S. 232 (1974) the Court considered 


the issue of the immunity of officers of the State from suit and the effect of | 


the Eleventh Amendment on suits brought under Title 42 U.S.C., Section ceD 


per oan 
' 1 
. 


wet, 
as Stak : eam 


. 


a eR ae ce RI SN: Om 


AFFIDAVIT IN OPPOSITION 29 


The Court stated that the Eleventh Amendment does not provide a shield for a- 
state official confronted by a claim that he violated the Civil Rights of 
another and that the doctrine of executive immunity depends upon the extent 


of the discretion and responsibilities of the particular office. Since 


Monroe v. Pape, 365 U.S. 167 (1961), police officers have not been able to 


raise executive immunity as a defense to liability for a violation of an 


individual's civil rights. 


WHEREFORE , your —— requests that the Court —_ the defendant’ sj 


motion in all respects and gene such other and further relief as the ends of : 


Seen eiaantaliaeiecaed er edienadiadioamaaieeanetsietalaianeaieeaneieanemaaae Saeanaeae 


justice demand. 


JAMES S. CARROLL, III 


Fc nernesterseoere s ase — 


Sworn to before me this 


lL5th day of January, 1976. 
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UNLTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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LVIN TROTMAN and FRANKLIN MITCHELL. 
Plaintiffs. 
- against - 
PALISADES INSHTSTATE PARK COMMISSION: 
MORGAN CJA.ne OHN DOE OFFICERS CS THE . 
PALISADES INTERSTATE PARK COMMISSION 
1-3, 


Defendants. 


Tais is a civil cightes actios cnds2 Sections 13935 
and 1993 o€ Title 42 U.S.C. Plaintiffs Alvin 
MNitehell seex compensatcry ang Su 
thea Talisades Interstate 2ark Comnission (heseinaltzes 


Ceammission"}) and three officers af the Ceamiisi 


» 
alleged false arrest. imerisonment ind dels: 
agw before us, the Commissicn asserts that it is anticled to 
immunity from suit under the Elevanen Arenscant as an agency ee 


the State of 32" York, and mcves for gismiccal cf che conmatai 


ws om mg wise 
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This «= 712t has recently addressed the question of sovereign 
immunity in the case of 2vEam River v. Villece of Port Chester £1975) 
394 P.Supo. 518, where we held that the Inter: 


mission was not entitled to the orotecticn of the Eleventh Amendment. 


In Byram River we applied the eriteria set forth by Judge Moore in 


Whitten v. State university Construction Fund (2d Cir. 1974) 493-P.24 17’ te 


determine whether “he stata was the real party in interest and hence 
not subject to suit in federal court. The seuses veievins ta this 
determination are: “ability te sue and be sued, Lenk of express a 
authorify to sue, performance by the entity of an ‘assential governmental 
function', ocwar to take procerty in the name of the Stata, Fone 
take property in its own name, corporates status, Lack of corporate 

e 
status, financial interest of one State and absence of state financiai 


interest.” Of these factors, the most critical is ultimate State 


liability. 493 F.2d at 179-180. 


we found in Byram River that, although the Interstate 
Sanitation Cemmission Lacked the power to cake preserty ia its own 
name, it had the authority to sue and be sued, that it engaged in 2 
governmental function, 2nd, most crucially, that if could not pledge 
the eredic of any of the compactiig states. Our consideration of these 
factors Led us £0 conclude that te Interstace Sanitation Cormissicn 


was not srotecsed by sovereign immsn. Sy 


— nae” ee 
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The basic powers, functions and duties of the Palisades 
Interstz°2 Park Commission are couferred by the compact between 
New York and New Jersey authorized by Congress which establishes 
the Commission, Public Resolution #65, 75th Congress, Suquse 19, 
. 1937, SO Stat. 219 (1937). Supplementary legislation in New York 
is Article $ of thi.Parks and Recreation Law (McKinney, 1975). 


Article IZ of the Compact provides that the Commission is a “corporate 


municipal instrumentality” performing governmental functions of the 


two states with “che power to sue and he sued." 

Parks and Recreation Law ssecifies that ti le to any sroserty acquired 
by the Commission “shall be taken in the name of the Commission." §9.97 
All of these factors weigh against a finding of sovereign immunity. 
Further, the most critical factor, which placed the Interstate Sani- 
tation Commission in Byram River ouccide theamhis of Eleventa Amend=ent 
erotection is equally orasent here. We found in Byram piver that 

New York was “expressly not liable for the debts of the Commission" 
since the compact in that instance forbade the Sanitation Commission ta 
pledge the credit of any of the three states inveived without the 

: 1/ 

authority of their respective legislatures. The sole provision of 
Article VIZ of the Palisadas Interstate Park Commission Compact uses 
identical Language: “[{t]he commission shall not pledge the credit 


of either state except by ind with the authority of 


shereoz.” 
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According.y we find that che Commission here is similasly 


not entitled to claim sovereign immunity under the Eleventh Amendment. 


Its -moticn is therefore denied. 


SO ORDERED. 


- 


Dated: New York, New York Le, Ze. ae 
Mh (nlp) id Bg 


WHITMAN KNAP?, ea 


7 


March lL, 1976. 


7 See te an 
. a ald hE OO cE ~ ao, om - sii Ge 4 
i ae Se A —e a. = 


ms 


a 


MEMORANDUM AND ORDER 


36 


Ne me een oe aan 


“The commission shall not incur any obligations for salaries Or 
office or other administrative expenses erior so the making af : 
approoriations adequate to meet she same, NOFr shall the commiss1on 
gledge the credit of any Of the signatory states axcepe sy 2nd vica 
the authority of the Legislatures thereof." Public Resolution #62, 
74th Congress. Augus® 37, 1938. ¢- 179. 49 Stat. 932. 
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UNITED STATES DISTRICT COURT ‘fe, : is 
SOUTHERN DISTRICT OF NEW YORK Le we ay aR ty 


- or - = OO 


ALVIN TROTMAN and FRANKLIN Ree 
MITCHELL, 


Plaintiffs, 


~ against ~ MEMORANDUM AND ORDER 


PALISADES INTERSTATE PARK 96 Civ. 4377.2 
COMMISSION: MORGAN CLARK: JOHN DOE | | 
OFFICERS OF THE PALISADES INTER- 


STATE PARK COMMISSION 1-3, i ff 6! 9 


* ae at 


Defendants. 


By letter dated May 11, 1976, defendant Palisades.” 
‘Interstate Park Commission requested that we Suveity puree 
ta 26 0.5.C. $1292 19) our Gecision that the Commission is not ‘ 
entitled to Eleventh Amendment immunity in this court. Having 
waited a month in order to afford plaintiffs an opportunity to” 
respond, and having received no communication from plaintiffs, 
we have concluded that our memorandum and order of arch 2; 1976 a 
‘is an appropriate one for immediate appellate review, since it 
involves a controlling question of law as to which there is Ace 
substantial ground for airference & opinion, and an immediate - 
appeal from the order may materially advance the ultimate termin- 


> 


ation of the litigation. 


There are, however, two factors which we believe 


_ SUPPLEMENTAL MEMORANDUM AND ORDER 
should be brought to the attention of the Court of Appeals when. 
it considers whether or not to concur in our certification. First, 
we have been unable to dete rmine whether the other defefendants 
have been served by the Marshal, there being no record of any service 
whatsoever in the Clerk's files; asa reailt, we cannot say that 


a reversal of our decision would ancessaciiy dispose of the entire 


case. 


Second, we question whether the setendant Commission. ” 


is amenable to suit pursuant to 42 U.S.C. §1983 on the ground that.” 


“at may not be a “person”. Monell v. Dept. of Social Services of 
"the City of New York, 2d Cir. slip op. 407, March 8, 1976. Te be 
sure, it <—peere that the criteria used by the Court of appeals 
to determine whether or not a governmental body is a Bade) 
within the meaning of §1983 are similar enough to the criteria we : : 7 
_used to determine whether or not such a body is accorded sovereign 
“imondty so that a decision of one issue might well determine the 
other. Thus, the fact that weconcluded that the defendant -Com~ : 
7 mission is not entitled to sovereign imrunity should necessarily 
“mean that it is a person under §1983. However, we point out that 
13 the question has been neither raised nor briefed by the parties. 
Accordingly, it is ORDERED that our decision of 
March 1, 1976 involves a controlling qucstion of law as to which 
‘there is substantial ground for difference of opinion and an 
immediate appeal therefrom may materially advance the aitinabe. 
termination of the 


Dated; New York, New York 


June 16, 1976. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Sc einaeel _ ee ee ae a enen wae eee 
ALVIN TROTMAN, FRANKLIM MITCHELL, 3 
Plaintiffs, VERIFIED ANSWER 
-against- Index No. 

THE PALISADES .INTERSTATE PARK COMMIS= 
SION; MORGAN CLARK; JOUN DOL OFFICERS 
OF THE PALISADES INTERSTATE PARK 
COMHISSION 1-3, 

3 


Defendants. 
2 


RA mae, | AN MC CN AI, A 8 AEN NR iM IN SS _ on .4 

The defendant, The Palisades Interstate Park Commis- 
sion, by LOUIS J. LEFKOWIT2Z, Attorney General of the State of 
New York, by WILLIAM T. McCUE, Assistant Attorney General, of 
Counsel, answering. the complaint of the plaintiffs, herein 


alleges: 


FIRST: Denies any knowledge or information sufficient 


to form a belief as to any of the allegations contained in the 


paragraphs of the complaint designated as mar, 7A", ET OTe 


"S*, "9" and "426 


SECOND: Upon information and belief admits that The 
Palisades Interstate Park Commission is but an arm of The State 
of New York in this respect and that Horgan Clark is a police 
officer employed by Palisades Interstate Park Commission and 
: except as admitted denies the allegations set forth in para~ 


graph of the complaint designated as °S" s 


‘a 


ANSWER 
34 
THIRD: Repeats and reiterates as if fully set forth 
herein all of the preceding answers to the complaint in para=- 


graphs numbered "10", "12", "14", "16", “18° and °20°,. 


POURTH: Denies all of the allegations contained in 
paragraphs numbered "2", °3", "11%, °13", "35°, “17°, 719" and 
21" begging leava to permit all legal evaluations and deterni- 
nations as to the defendant's conduct to be made, hy the court. 

AS AND POR A PIRST APFIRHATIVE DEFENSE TO THE 

LALNTI©F&S CONPLAINT, ULFLNVANT ALLLGLSs 

PIFTI: The court lacks jurisdiction over the subject 

the plaintiffs’ action. 

AS AND FOR A SECOND AFFIRHATIVE DEFENSE TO THE 

PLALUGCIFES® COWLATUT, bere Duie ALLEGLS: 

SIXTH: The plaintiffs’ complaint does aot state a 


claim against defendant herein upon which relief can be granted. 


AS AND FOR A ‘HIND AFFIRMATIVE DEFIUSE TO THE 
PLAINTIFSS CO.PLAIT, Dorc.jDAws ALLOGLS 


SEVENTH: The right of action set forth in the 


complaint did not accrue within one year next before the 


commencement of this action. 


AS AND POR A FOURTN AFFIRNATIVE DEFENSE TO Tie 
PLALarifrs® CO WLaALIT, Doro dulT ALLLGAS 3 


EIGUT!: The court lacks jurisdiction in that the 


Comaission is immune from suit under the Eleventh Anecadment 


the Constitution of the United States as an agency of the State 


of New York. 


WHEREFORE, defendant respectfully demands judgment 


dismissing the plaintiffs' complaint herein with costs. 


Dated: New York, New York 
June 30, 1976 


LOUIS J. LEFKOWITS 
Attorney General of the 
Stata of New York 
Attorney for Dcfendant, 
The Palisades Interstate 

Park Commission 
By: 


WILLIAT To viccus 
Assistant Attorney General 


JAMSS S. CARROLL, IIIT 
Attorney for Plaintiffs 
126 West 1l1l3th Strect 
ilew York, NY 10026 
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UNITED STATES COURT OF APPEALS 


Second Circuit 
er? 


At a Stated Term cf the United States Court of Appeals, in and for the Second 
Cireuit, held at the United States Court House, in the City of New York, on the 
Twenty-first day of July , one thousand nine hundred 

and seventy-six. 


<p eemmneeer 


Alvin Protman & Pranklin Mitchell, 


Plainti fts-Appellees, 
We . 


“he Palisades Interstate Park Comigel on, 
Morgan Clark, John Doe Officers of the 
Palisades Interstate Park Coumission 1-3, 


Defendants 
Palisades Interstate Park Coumizsion. 
Defendant-Aprallaat. 


It is hereby ordered that the motion made herein by counsel for the 


appellant sibellge rechSE GBB seein 


ekekbeekmasen dated uly 9, 1976 for leave to appeal pursuant 
ts 28 USC §1292 (>) 


be and it hereby iy granted 


BEEK Rater 


li —_ 
Fite - 


STERRY, R. WAREMAN 


: ae 
A a ea 


TSOMAS J.-MESKILL 


JOHN 2. BARTELS, U.#ixpuit Judges 


